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Sharing your Home in Queensland – Host, Landlord or Innkeeper? 
Sharon Christensen1 
WD Duncan2 
1. Context 
Rapid growth in ‘sharing’ accommodation through online platforms such as Airbnb, challenges the 
ability of traditional legal classifications such as ‘lease’, ‘licence’ or ‘lodger’ to remain relevant within 
the new digital economy. Regulators are starting to grapple with the legal implications of Airbnb for 
the community with some jurisdictions introducing legislation aimed at addressing town planning 
and noise issues created by short term rentals for ‘party houses’.3 The exact nature of the legal 
relationship created by ‘accommodation sharing’ has received no consideration by governments, but 
the recent Victorian Supreme Court decision in Swan v Uecker,4 demonstrates the complexities and 
uncertainties that are caused by attempting to align this new model of short term arrangements 
with  traditional concepts of a lease or licence. Clarity about the legal status of an accommodation 
sharing agreement will be critical in the event of a dispute, with a property owner given different 
rights and remedies under a lease as compared to a licence.  
Further complexity is introduced in the context of residential premises where legislative intervention 
blends the common law concepts of lease and licence to enhance the legal position of persons 
granted ‘rights to occupy’ residential premises. Excluded from the legislation are some types of 
occupiers who traditionally qualify as licensees under the common law such as boarders, lodgers and 
hotel guests. The diverse range of occupancy arrangements facilitated through Airbnb raises for 
consideration whether a guest is in the words of Lord Templeman either “a lodger or a tenant”5 or if 
a new hybrid type of occupancy should be recognised.  
This article analyses the legal status of a host and guest arrangement entered into on the basis of the 
standard Airbnb terms, first in the context of the common law lease and licence dichotomy and 
secondly, under Queensland legislation regulating residential tenancies. The article concludes with 
the implications of this analysis for property owners seeking to share their house with others on a 
short term basis.  
2. Role of Airbnb  
Airbnb provides an online platform that ‘connects hosts who have accommodation to rent with 
guests seeking to rent such accommodation”.6 This online service is accessible only to persons who 
                                                            
1  Co-Director Centre for Commercial and Property Law, Gadens Professor of Property Law, Faculty of Law, Queensland 
University of Technology.   
2  Co-Director Centre for Commercial and Property Law, Professor, Faculty of Law, Queensland University of Technology. 
3  Queensland: Sustainable Planning Act 2009, Chapter 9 Part 7A; Victoria: Owners Corporations Amendment (Short-Stay 
Accommodation) Bill 2016 (currently before Victorian Legislative Council)  and NSW has recently released a 
Parliamentary Inquiry report into short term rentals also recommending regulation of party houses (refer to 
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6   Airbnb Terms of Service, clause 1 (https://www.airbnb.com.au/terms (accessed 24 October 2016)). 
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register as a Member with Airbnb and agree to abide by the Terms of Service as a legally enforceable 
agreement (Member Contract).  It is made clear by the Terms of Service that Airbnb is only providing 
the means for Hosts and Guests to communicate and Airbnb does not purport to take on the role of 
an agent or broker for the host or the guest as part of the accommodation arrangement7 or endorse 
the Host, Guest or the listing.8 Clearly Airbnb is not a party to the contract between the Host and 
Guest. The owner of the property prepares and posts their own advertisement, chooses the guests 
based upon how the potential occupant fits the owner’s letting criteria, any details sought directly 
from the potential guest, sometimes through access to their Facebook site, and the reviews of any 
previous occupation given or taken by either host or guests posted on the website and available to 
the parties. Bookings are then made by the Guest via the Airbnb platform directly with the Host. 
Payment is required to be made through Airbnb’s payment system by the Guest, but the Host is 
responsible for the booking and making the accommodation available.   
 
3. Legal Status of Host and Guest 
Whether an agreement for occupation of a property is a lease or licence is usually determined by the 
intention of the parties having regard to the terms of the agreement. A distinction is made between 
whether the arrangement is contractual and in the form of a licence to use the property or whether 
the arrangement grants rights of possession to the occupant as a lessee. The intention of the parties 
is not determined solely on the basis of the label given to the arrangement by the parties and a court 
will have regard to the express terms of the agreement and the nature of the property.9 The key 
touchstone for creating a lease is whether the occupant has been given ‘exclusive possession’ of the 
premises during the term of the agreement. The first step in this analysis is to examine the terms of 
the agreement. 
3.1 Terms of Contract between Host and Guest  
Guests who place bookings are required by the Member Contract to ‘enter into an agreement with 
the Host’ and to accept any terms, conditions, rules and restrictions associated with the 
accommodation imposed by the Host for the booking. Hosts are able to specify conditions for 
bookings but this is not mandatory. If conditions are specified these are usually particular 
requirements of the owner which may be expressed in very simple and non-legal terms called 
“House Rules”. These may be few in number and be as simple as: “Keep the bathroom clean”, 
“Replace the crockery if you break it” or “Ring me if you need anything”. The emphasis is upon 
informality giving the impression that the relationship is one akin to a hotel provider and guest with 
the guest using the host’s personal property for the period of the occupation. 
In addition to the terms imposed by a Host, the Member Contract also contains terms that purport 
to regulate not only the rights and obligations of the Members when using the Airbnb platform, but 
also aspects of the relationship between Host and Guest. This includes warranties about compliance 
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8  Airbnb Terms of Service, clause 8. 
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with relevant laws,10 responsibility of guests to leave the property in the same condition as when 
they arrived11 and of particular importance to the current analysis, a term that:  
Guests agree that the Host is merely granting a licence to the Guest to enter and use the 
property for the limited duration of the booking and in accordance with the Guest’s 
agreement with the Host. The Guest agrees to leave the property by the check-out time 
specified by the Host. If the Guest does not leave, the Host is entitled to charge the Guest a 
nightly fee of two times the average nightly fee originally paid plus any fees.12 
Although this term is contained in the Member Contract, it provides evidence of the intention of 
both parties when entering the Accommodation Contract and arguably is incorporated as a term of 
their agreement.13 
 
3.2 Lease or licence? 
Generally, the key distinction between a lease and a licence is the right of a lessee to exclusive 
possession of the property. A lessee has the legal right to exclusive possession of the premises and 
can enjoy the property free of interference by the owner.14 A licensee or lodger while entitled to the 
use of the premises or of a room in the property, does not have a legal right to exclusive occupation. 
Usually, the owner of the property is in attendance and retains a right to occupation at the same 
time.15  
Prima facie, clause 13 of the Member Contract evidences an intention by the Host and Guest in all 
cases to grant and accept a licence for the limited duration of the booking. The Guest agrees to leave 
the property by the check-out time specified by the Host. If the Guest does not leave the Host is 
entitled to charge the Guest an extra fee. As the question of whether a lease is created depends in 
each case on the terms of the contract, nature of the property and other surrounding circumstances, 
this type of blanket provision will not be determinative.  
In Swan v Uecker,16 Croft J considered whether an arrangement brokered through Airbnb by two 
tenants of a residential unit in Melbourne was a sub-letting of the property.  The tenants listed the 
property on Airbnb and advertised it for rent either in whole or in part for periods ranging from 
three to five days.  After considering the terms of the agreement and surrounding circumstances to 
the grant of occupation, his Honour concluded that in the case of an agreement related to the whole 
of the unit, the tenants had sub-let in contravention of the lease. A number of points relevant to 
future determinations about the nature of a short term rental can be drawn from the decision: 
a. The legal status of an Airbnb Accommodation Contract will vary depending on the terms of 
the agreement, nature of the premises, whether the owner retains rights of entry and 
                                                            
10  Airbnb Terms of Service, clause 7. 
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  Airbnb Terms of Service, clause 12. 
12  Airbnb Terms of Service, clause 13 
13  In Swan v Uecker [2016] VSC 313, [24] Croft J considered that the agreement between the host and guest was 
comprised of terms from the Member Contract and any additional terms specified by the Host on their advertisement. 
14  Radaich v Smith (1959) 101 CLR 209. 
15  Street v Mountford [1985] 1 AC 809; AG Securities v Vaughan [1990] 1 AC 417. 
16  [2016] VSC 313. 
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dominion over the property during the period and the nature of other services offered to 
the Guest.  
b. Drawing analogies based upon existing characterisations of premises as hotels, boarding 
houses or apartments and the nature of the agreements in each case will be inadequate or 
inappropriate. [46] Each situation will need to be considered based upon its individual facts.  
c. The period of the occupation will not be determinative of the nature of the agreement. 
Leases for short periods are not unheard of in the law. For example, weekly tenancies are 
readily accepted as creating a landlord and tenant relationship provided exclusive 
possession is granted to the occupant.  
d. While a Host may provide the use of household items to guests and other forms of 
assistance, where the whole of the premises are rented to guests, the arrangement is more 
akin to a lease of furnished residential premises than a hotel or boarding house. If however 
the host merely rents a room and remains in occupation during the period, this is more likely 
to be analogous to a boarding arrangement and in the nature of a licence.  
If the Accommodation Contract is a lease this has significant consequences for a property owner, 
which may be compounded if the contract is also regulated by the relevant residential tenancies 
legislation.  
     
4. Implications for Hosts in Queensland 
Hosts with property located in Queensland are subject to Queensland statutes regulating the renting 
of residential property. Even if a governing law clause specifying the law of a different jurisdiction is 
included in the contract, most Queensland laws regulating the use and occupation of residential 
property apply because of the location of the property and not the relevant law of the contract.17  
Specific application of legislation will generally depend on whether the agreement is a lease or 
licence or a residential tenancy as defined in the Residential Tenancies and Rooming Accommodation 
Act 2008 (RTRA Act). 
4.1 Short leases that are not ‘residential tenancies’ 
Absent any other statutory provisions, if the Accommodation Contract is a lease, the tenancy 
provisions of the Property Law Act 1974 (PLA) will apply. Under the PLA short term leases are not 
required to be in writing, but may be subject to implied terms under PLA, ss 105-107. As most Hosts 
do not ask Guests to sign a formal contract, it is likely that the implied terms apply in most cases. 
Hosts are required to provide premises that are fit for human habitation and guests are required to 
care for the premises in the manner of a reasonable tenant and to repair damage caused by the 
guest or by persons coming on the premises with the guests permission.  Hosts should ensure that a 
fixed term for occupancy is granted to avoid the implication of a periodic tenancy. This will avoid the 
need to provide a Guest who overstays a notice to vacate.18 Although the Guest is required to 
                                                            
17  In the case of the Residential Tenancies and Rooming Accommodation Act 2008, it applies to residential tenancies of 
property in Queensland and it cannot be contracted out of by the parties, s 52. 
18  For example, if the lease is a weekly tenancy a notice to vacate in accordance with PLA s 133 giving at least one weeks’ 
notice is required. 
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continue to pay rent during this period, enforcing the obligation in the Member Contract to pay 
twice the weekly rate may constitute a penalty and be unenforceable.19  
4.2 Is renting a whole house or unit a residential tenancy? 
Renting the whole of a house or unit on Airbnb even for a weekend may be both a lease at law and a 
residential tenancy. If the RTRA Act applies, the operation of the Property Law Act 1974 is 
excluded.20  The consequences of concluding that the RTRA applies to an Airbnb rental are 
significant. Residential tenancies are required to be in writing, are subject to numerous statutory 
terms, including that a landlord must give a period of notice for the tenant to vacate and security 
deposits or bonds are required to be held by the Residential Tenancies Authority. Most hosts will 
assume that merely because the rentals are for short periods, that the RTRA Act does not apply. 
Rentals of less than 6 weeks for ‘holiday purposes’ are excluded but reliance on this exclusion 
requires a host to know the intended purpose of the Guest’s occupation. The original purpose of the 
exclusion was to ensure short term vacation rentals in self-contained apartments were outside the 
RTRA Act. It is unclear whether the exclusion will apply to inner city rentals where the guest may be 
staying for business purposes or weekend party houses where the purpose of the rental is for a 
social occasion not a holiday. Even if we assume that both of these types of rentals are not excluded 
there is still a question as to whether the agreement is regulated as a residential tenancy.21  
A residential tenancy is defined as “the right to occupy residential premises under a residential 
tenancy agreement”.22 Residential premises are “premises used, or intended to be used, as a place of 
residence or mainly as a place of residence”.23 Dwelling houses or units for residential use qualify 
under this definition. A residential tenancy agreement is defined as “an agreement under which a 
person gives to someone else a right to occupy residential premises as a residence”.24 Exclusive 
possession of the residential premises is not required under the RTRA Act which extends the Act’s 
operation to both leases and licences of residential premises. Instead, the key determining factor is 
whether the right is to occupy premises ‘as a residence’.  
To some extent, the definitions are circular and create difficulty in application to short term letting 
arrangements.  Assume a property owner lists their property on Airbnb and each time a letting is 
booked the owner moves out of the property for a short period. Clearly, the premises are residential 
premises as the owner lives in the property as a residence. Does the owner give the guest a right to 
occupy the premises ‘as a residence’? There is no definition of residence in the RTRA Act or Acts 
Interpretation Act 1954.25 It is unclear whether this invites comparison between a residential use of 
the premises compared to a commercial use, or whether use of premises as a residence is the same 
as use of premises as a home with the implication of long term occupation? Relevant to this issue is 
                                                            
19  The doctrine of penalties is examined in Andrews v Australian and New Zealand Banking Group Ltd (2012) 247 CLR 205 
and Paciocco v Australian and New Zealand Banking Group Ltd (2016) 333 ALR 569. 
20  Residential Tenancies and Rooming Accommodation Act 2008,s 27(1). 
21
  Short term lettings that are not residential tenancies may still be regulated by the common law and Property Law Act 
1974 as a lease. 
22  Residential Tenancies and Rooming Accommodation Act 2008, s 11. 
23  Residential Tenancies and Rooming Accommodation Act 2008, s 10. 
24  Residential Tenancies and Rooming Accommodation Act 2008, s 12. 
25  Residence is defined in other legislation for specific purposes- eg. Property Law Regulation 2013, s 3;  First Home 
Owners Grant Act 2000; Property Occupations Act 2014.  
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the exclusion of ‘a residential tenancy agreement’ if the right to occupy is for ‘holiday purposes’.26 
The drafting of the section appears to assume short term occupancy rights are within the meaning of 
residential tenancy and excludes only those that are for holiday purposes. An implication could be 
drawn from s 31 that occupying or residing in residential premises even for a holiday would fall 
within the definition but for the operation of s 31. On this basis if the right of occupancy is for 
residential as opposed to commercial purposes the rental agreement is likely to fall within the 
definition.  
Despite this conclusion, practical difficulties arise for a Host in attempting to comply with the 
requirements of 2 months’ notice to vacate a fixed term tenancy27 and the obligation on the landlord 
to remit any bond to the Residential Tenancies Authority.  
 
4.3 Is renting part of a house a residential tenancy? 
A host who rents part of their house, such as a granny flat or lower floor, may have granted a 
common law lease if the guest is entitled to exclusive possession for the term of the rental. This is 
most likely where the part of premises is a self-contained area which can be locked separately to the 
rest of the premises. In this case, it is also probably that a residential tenancy has been created. 
Unless a guest stays for longer than 6 weeks, in which case the RTRA Act will apply irrespective of 
the purpose of the occupation, the position is unclear and a host should consider requesting an 
acknowledgement from the guest about the purpose of the rental.  
If a host rents a room or part of a house that does not have separate living amenities, and remains in 
the property for the duration of the rental, a common law lease is unlikely to arise. The fact the 
owner is remaining on the property and has unrestricted access, militates against a finding of 
exclusive possession. At common law this will be a licence. Despite this conclusion the agreement 
may be a residential tenancy within the RTRA Act as a “right to occupy residential premises under a 
residential tenancy agreement”.  A residential tenancy may exist over part of premises and does not 
require exclusive possession of the entire premises.28 An exclusion arises for where the guest is a 
boarder or lodger.   Factors for determining if the guest is a boarder or lodger appear in s 433 of the 
RTRA Act and include the extent of the guest’s control over the premises, whether the host remains 
in the premises and the extent of their control, whether the host is providing service to the person 
and if the guest is sharing kitchen and bathroom facilities. Each situation would need to be 
considered on its merits but it is likely that a rental agreement allowing a guest to use a bedroom 
and share a bathroom and kitchen will fall within the meaning of boarder or lodger. 
Renting rooms of a house where the host remains living in the house will also fall outside of the 
definition of ‘rooming accommodation’ under the RTRA Act if: 
(i) Guests do not use the room as their main residence; 
(ii) The host is renting their main residence and 3 rooms or less of the house are rented or 
available for rent: s 44(1)(a); or 
                                                            
26   Occupying premises for holiday purposes for longer than 6 weeks is not excluded. 
27   Residential Tenancies and Rooming Accommodation Act 2008,s91. 
28  Residential Tenancies and Rooming Accommodation Act 2008, s9(1).   
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(iii) Guests are holiday makers or travellers staying for 6 weeks or less (s 44(1)(g)).29 
A boarder or lodger does not have a proprietary interest or an expectation of exclusive possession. If 
a lodger does not leave at the expiry of the agreement, the lodger becomes a trespasser and the 
owner is entitled to recover possession immediately. 
 
4.4  Is a Host an Innkeeper? 
The final legal option for the Host and Guest is the common law relationship of innkeeper and guest. 
An innkeeper is a person who offers rooms for rent as part of a commercial enterprise to members 
of the public who are travellers. To establish the relationship a guest first communicates an intention 
to occupy and the innkeeper is given an opportunity to reject the guest. If the Guest is accepted by 
the innkeeper a licence to stay at the premises is created, which is revocable at the will of the 
innkeeper. Unlike a lease, an innkeeper has an obligation to take reasonable care of the guest and 
their property and is liable for damage to the property of their guests. If the guest fails to pay for the 
accommodation, the innkeeper is able to exercise a lien over the property of the guest for payment. 
Strict application of the innkeepers’ liability is mitigated in Queensland by the Traveller 
Accommodation Providers (Liability) Act 2001.  The Act limits liability of an ‘accommodation 
provider’ as an innkeeper to $250 per day per room,30 but maintains an accommodation provider’s 
ability to claim a lien. Reliance upon the statutory limitation is subject to the accommodation 
provider giving conspicuous notice under s 15 in the reception area and in the room. This legislation 
was originally intended to address liability of a guest in such non-exclusive types of accommodation 
as hotels, motels, backpackers‘ hostels and serviced apartments, but the definition of ‘traveller 
accommodation’ is broad enough to include a property owner who regularly engages in short term 
rentals of rooms within their house for consideration. Very few Hosts would be aware of the 
legislation or the potential for its application and fail to give notice as the precondition to reliance 
upon the limitation. 
Conclusion 
Airbnb and other sharing platforms have transformed the short term rental market by connecting 
property owners with spare accommodation with travellers looking for short term accommodation 
for a reasonable price. Significant economic benefits can flow to Hosts and Guests but the new 
sharing economy model challenges traditional legal concepts and the regulatory frameworks 
established in reliance on those concepts. The short term nature of most Airbnb rentals not only 
creates difficulties in drawing analogies with a landlord and tenant relationship, but also means that 
such analogy is inappropriate. Alternative comparisons with hotels, motels or other traveller 
accommodation are also difficult where hosts rent rooms or their whole house on an irregular basis 
and not as a commercial venture. Recent inquiries have focussed on the disruptive nature of short 
term rentals and ‘party houses’ within residential areas, the inadequacies of planning instruments 
and the lack of legal capacity for local governments and bodies corporate to regulate these issues. 
Recent cases highlight the potential for disputes between hosts and guests to grow and without an 
                                                            
29  Examples given in the Act include motel, bed and breakfast facility, backpackers’ hostel. 
30  This is subject to a number of exceptions in s 13 Traveller Accommodation Providers (Liability) Act 2001. 
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appropriate regulatory framework, courts will have no choice but to re-interpret common law 
principles and stretch existing statutory definitions to resolve disputes. Before the inevitable surge in 
disputes, regulators should be considering where the Host and Guest relationship fits on the lease or 
licence spectrum and making specific provision for the rights and obligations of the parties. 
 
 
